Case note   -  Chakanyuka v Minister of Internal Affairs
By Counsel for the Plaintiff: Emma Lamont-Messer and Anna Ting, Barristers (in the employment of Jeremy Sutton).
A recent decision of the High Court has considered the meaning of the term “wilful concealment” in the context of an application for New Zealand citizenship: Chakanyuka v Minister of Internal Affairs (CIV-2010-404-6146, High Court Auckland, 30 September 2011, Peters J). 

Facts

The plaintiff was the holder of a Zimbabwean passport. In 2003 his wife travelled to New Zealand from Zimbabwe to arrange permanent residence for the family. The plaintiff was granted permanent residence in New Zealand in February 2004 and arrived in New Zealand to live in March 2004. Shortly after his arrival, the plaintiff discovered that he was HIV positive.  
In September 2007 the plaintiff lodged an application for New Zealand citizenship. The application was made pursuant to s 8 of the Citizenship Act 1977 (‘the Act”). Section 8 empowers the Minister to authorise the grant of citizenship to a person who meets certain criteria, including that he or she is of good character. 

It was common ground that the plaintiff completed the citizenship application form correctly. Question 20.2 of the form read: 

Have you ever committed any offences (for which you have not yet been convicted) against the law of New Zealand or any overseas country? 

The plaintiff answered this question by ticking the box marked “no”. He then signed a statutory declaration at the end of the application, which included the sentence:
If there is a change in my circumstances which affects the answers I have given in this application I will send written advice to the Department of Internal Affairs up until the point I have received my citizenship certificate.
In April 2008 the Minister approved the grant of citizenship, subject to the plaintiff taking the oath of allegiance. The plaintiff was advised of this by letter. 
In May 2008, eight months after lodging his application the plaintiff intentionally sought to infect his wife with HIV. His wife confronted him but did not go to the police.  Six weeks later, in June 2008, he attended a citizenship ceremony and became a New Zealand citizen. 
In October 2008, the plaintiff’s wife tested positive for HIV. She confronted the plaintiff and the same day, the plaintiff made admissions to Police and was charged with one count of deliberately infecting with disease under s 201 Crimes Act 1961. Once causation had been established by way of medical tests, the plaintiff pleaded guilty in September 2009, and was sentenced to 8 years and 4 months imprisonment. 
In August 2010, the Minister issued a Notice of Intention to Deprive a Person of New Zealand Citizenship under s 17 of the Act. Section 17(2) provides:
Subject to Section 19 of this Act, the Minister may, by order, deprive a New Zealand citizen to whom this section applies of his New Zealand citizenship if he is satisfied that the registration, naturalization, or grant was procured by fraud, false representation, or wilful concealment of relevant information, or by mistake. 
The ground relied upon in the Notice was that the Minister was unaware of the circumstances concerning the plaintiff’s “true identity” when the plaintiff made his application for New Zealand  citizenship “up until the time [the plaintiff] received the grant of citizenship.” 

Argument

The plaintiff sought declaratory relief under s 19 of the Act on the basis that there were insufficient grounds to justify the making of the order under s 17. The case raised several issues (including the wording of the Minister’s Notice, and the time when a grant of citizenship is effected). However, the primary focus of argument was whether there had been “wilful concealment” within the meaning of s 17(2) of the Act. 
The defendant argued that the plaintiff wilfully concealed relevant information when he failed to provide written advice of his offending to the Department up to the time that he was granted citizenship. The defendant argued that the plaintiff could reasonably be taken to have known that his actions in May 2008 were sufficiently serious to constitute offending under the Crimes Act 1961, whether or not his wife became infected with HIV.
The plaintiff argued that in order to wilfully conceal relevant information, the plaintiff  needed to both know that he had committed an offence (as per question 20.2 of the application form) and make a conscious decision to withhold that information from the Department. The plaintiff’s evidence was that it did not cross his mind to notify the Department of his actions against his wife, and that his failure to disclose did not reach the threshold of wilful concealment.  

Decision

Justice Peters noted that to establish wilful concealment for the purposes of s 17(2) it would be necessary at least to establish that the applicant had made a deliberate decision to withhold relevant information. The evidence did not support such a finding, and the declaration was made accordingly. 
The Judge referred in the course of the course of the decision to other issues that might arise in similar cases, including the need for the Minister to identify the correct ground on issuing the Notice; the fact that the obligation for ongoing disclosure is not a statutory requirement under the Act; and the date upon which a person is said to have been “granted” citizenship.
 However, the decision may be of most significance for the proposed amendment of s 17 currently before Parliament (Citizenship Amendment Bill 226-1 (2010)). This amendment will repeal the existing subsection (2), introducing an additional ground upon which the Minister may deprive a person of citizenship: where the person committed an offence (whether in New Zealand or overseas) before acquiring New Zealand citizenship, but was convicted and received a sentence of imprisonment (whether in New Zealand or elsewhere) in relation to that offence after acquiring New Zealand citizenship.
