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Disability Proceedings In The Youth Court - Lessons From A Protracted Case
The Youth Advocate’s perspective. By Jeremy Sutton, Barrister, Auckland. 
Introduction
This article addresses issues arising from the case of Police v W (Manukau Youth Court, 5 October 2007, Malosi DCJ) & Re W (2007) 26 FRNZ 604, a case concerning the application of the Criminal Procedure (Mentally Impaired Persons) Act 2003 (“the CPMIP”) to a young person, NW. The CPMIP is very recent legislation and many professionals have little or no experience in its application. Furthermore the vast majority of CPMIP case law is from the High Court in relation to adults. 
The issues outlined below are addressed from the perspective of the Youth Advocate, and it is hoped that the suggestions made may assist others in representing young people who are faced with a similar process. 
During the proceedings it became apparent that the interface between the CPMIP and the Children, Young Persons and their Families Act 1989 (“the CYPF”) is unclear and amendments are needed. 
Expected timeframes and planning the hearings There may be up to three expert reports requested by the court and the parties and the entire process can take six to nine months. The young person and their family often struggle with the length of time taken and their expectations may be at odds with this. It is important to address this and ensure expectations are reasonable. In regard to this it is important to note that the young person’s attendances can be excused for report monitoring type appearances. 
If your client seems clearly under a disability then you will have limited interaction with them as they have limited capacity to engage. 
If experts are required a special fixture of 1-2 days may be required. Indicate such a fixture to the court early. A hearing date set early means the professionals, including the report writers, work to that date. Good practice suggests there be a telephone or pre-trial conference at least two weeks before the hearing to confirm the date is still needed. 
If you disagree with expert reports that have been completed, request your own specialist report writer. You will not successfully challenge findings related to disability without an expert in your favour. 
Ensure any expert you brief does their report to the court in the context of an affidavit. This will save the report writer from coming to court in the event their report is not contested. 
The views of the family may differ from the outcomes of the court. For example, an outcome that the young person is to be placed away from the family causes huge stresses. It is vital to remember in such cases that you are the advocate for the young person and not the family. 
The Judge will welcome or even require written submissions in relation to hearings in this field. 
Inquisitorial not adversarial process The court seeks to find out the true extent of the young person’s intelligence and abilities. With this in mind, open questions to the experts may deliver more effective outcomes. Finding out the amount of time the report writer spent with the young person, what assumptions lead to their conclusions and the report writer’s experience in this area are helpful starting topics. 
I view the way the hearing is run as comparable to an inquest, tribunal or other similar civil fixture. Consultation between the professionals will reduce any issues and speed up the result. We are all working together in an open fashion for the young person and it is not appropriate to hide any agenda. 
Counsel to assist is often appointed, which is otherwise rare in the Youth Court. Their role may include helping to choose the experts and draft a brief setting out the required content for their reports. They may also lead the expert witness(es) in their evidence. One possible benefit of this appointment is that the lawyers for the Police and young person will not need to discuss the matter with the expert. 
The danger of repeated testing It is necessary to ask what testing the young person has had to date. There is no point reinventing the wheel if the proper tests have already been carried out. Find out what type of school the young person has gone to and what issues if any there have been there and at home. Is there a family court history? Is there any history of a head injury or other sudden event? What medical professionals has the young person seen? Making inquires of past diagnosis will narrow the issues and speed up the process. 
The young person should not be “over tested”. This is a judgment call in each case. 
Repeat testing has little or less weight if taken within a short period of time as issues of test fatigue and reliability can arise. For NW he had the same test taken over a short period and this was regrettable. 
Who should do the psychometric testing? We think the well recognized tests like the WISC IV test should be carried out by one of the two health assessor’s appointed under the CPMIP. 
Often a section 333 report is carried out first of all. We prefer if, arguably the most important test, the WISC IV is carried out by the most suitable professional, the psychologist.
The psychologist should normally see the young person before the psychiatrist, as the latter needs to interpret the formers testing. We think this is the logical order. There needs to be 2 health assessments under the Act. In some cases you may ask for a third test if the first two are not conclusive. 
Meeting to resolve issues can be useful where resources are an issue. Such meetings can shorten the lengthy process and narrow the issues. Decisions often have to be made at a national level but to hear the reasoning behind the policy is vital and progresses the matter. The solution may be as much practical as it is legal in having multiple statutes and agencies. For NW he was already under the CYPF Act and that had to be considered as well as the Intellectual Disability (Compulsory Care and Rehabilitation) Act 2003. 
There is no dedicated secure facility for a young person who has a disability. 
This is an ongoing issue for the professionals. NW is still in Youth Justice secure facility after 15 months although this is likely to change soon. In the short term it is a case by case matter and the need to involve multiple Government agencies including Ministry of Health and Child Youth and Family cannot be overemphasized. 
Conclusion 
This is an emerging area that presents huge challenges for all Youth Advocates. It is necessary to identify early where a young person may be subject to this legislation. For example you need to find out as much background as possible about the Young Person at the first interview which will flag potential issues. 
The consequences of being found to be under a disability are highly significant for all concerned. The charges are normally “stayed” and the Young Person lives away from their family. The orders made under the legislation can last for up to 3 years, a much longer period than under the Youth Court umbrella. 
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