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The prospects of success
Jeremy Sutton looks at the granting of interim aid in light of Legal Services Agency v Lange
Lawyers who agree to act for legally aided clients run the risk that aid will not be granted. A lawyer’s knowledge of a case will be limited at the application stage, and the risk-averse lawyer may decline to act in a complex case where the granting of aid is not certain. This article looks at the granting of interim aid in such cases in light of the recent decision in Legal Services Agency v Lange (High Court, Wellington CIV-2010-404-2364, CIV-2010-404-2367, CIV-2010-404-2370, CIV-2010-404-2373, 22 December 2010, Justice Joseph Williams).

The legal aid scheme
Legal aid is a government-based scheme that is administered by the Legal Services Agency (LSA) and assists people who have insufficient means to pay for legal services to nonetheless have access to them. LSA is set up and governed by the Legal Services Act2000 (Act).
Section 14(1) of the Act lists the four options available to LSA on receipt of a new legal aid application. It can:
1. grant legal aid;
2. grant legal aid on an interim basis pending further consideration of the application;
3. request further information from the applicant, the proposed lead provider, or both; or
4. decline the application.
There are a number of grounds upon which legal aid may be refused. One of these grounds is where the applicant’s prospects of success are not sufficient to justify the grant (section 9(4)(d)(i)). Prospects of success are notoriously difficult to assess. Justice Wild in Timmins v Legal Aid Review Panel [2004] 1 NZLR 708 suggested that inquiring what a person funding him or herself would do may be helpful.

Prospects of success and interim grants
Legal Services Agency v Lange was a recent High Court case that examined LSA’s ability to refuse cases on the grounds that the applicant’s prospects of success were not sufficient to justify the grant. It also examined LSA’s ability to grant interim payments.
This was a case involving four applicants who were intending plaintiffs in historic abuse claims against the Department of Social Welfare. LSA refused to grant legal aid to all four applicants on the basis that they had poor prospects of success. All four appealed successfully to the Legal Aid Review Panel (LARP). LSA then filed appeals in the High Court.

Prospects of success
The main issue in Lange was whether the words of section 9(4)(d)(i) require legal aid applicants in historic abuse cases to establish at the outset that they have good prospects of success or whether the Act contemplates a lesser standard at the early stage of case preparation.
The Court acknowledged that without legal aid, most historic abuse plaintiffs could not afford access to justice. The Court also acknowledged the complexity of such cases and the associated burden on counsel addressing all the issues with sufficient particularity in their legal aid applications.
The Court went on to say at [60] that counsel should provide enough information in their initial application to show that “an arguable case for overcoming limitations could be made out to a reasonable standard”. Said Justice Joseph Williams at [61]:
“By reasonable I mean that a realistic self-funded plaintiff would (on the basis of the information put up to LSA for reconsideration by [two of the intending plaintiffs]) have said to counsel, ‘I am prepared to pay for you to do more work on my case before I make my final decision.’ Whether funded privately or publicly that is all that can be reasonably expected at start up stage in historic abuse cases because they are so complex.”
The information provided to LSA was considered sufficient for two out of the four intending plaintiffs. LSA’s appeals in relation to these two applicants were therefore dismissed.
The other two appeals were allowed. The LARP decisions were set aside and replaced with a direction that LSA request further information from each applicant.

Interim grants
The High Court also discussed LSA’s ability to award interim grants.
LSA was of the opinion that interim grants were only an option where there is an immediate deadline requiring immediate funding and insufficient time for LSA to properly assess the situation.
The High Court held that LSA’s view was unnecessarily narrow. Justice Joseph Williams stated that interim grants can be made either:
1. when the application is too urgent for full assessment; or
2. when the case is too complex to make any final assessment of its prospects, but there are grounds for early optimism.
The Court further commented that interim grants do not of their nature create any settled expectation of ongoing funding. Continuation must depend upon further consideration as mentioned in section 14(1)(b) of the Act.
In the two appeals that were dismissed, the Court stated that the information provided to LSA was enough to justify a limited grant.
Significance for lawyers
The decision in Lange provides an avenue for litigants to get legal aid at short notice via an interim grant where there are early signs that there are prospects of success, but the case is too complex to make a final decision regarding aid.
The practical consequences of this decision means lawyers can be funded to investigate whether further work is justified. This may be useful in more complex civil cases where negligence or New Zealand Bill of Rights Act 1990 breaches are alleged. Lawyers should be careful to keep LSA abreast of developments, as aid is certainly not guaranteed for future work. If proceedings are contemplated, a further amendment to the grant should be filed to request aid to cover this step.
Justice Joseph Williams’ comments in relation to prospects of success are also important. Lawyers can now use this decision when applying for interim aid, pointing out that the standard for prospects of success in this initial phase is to show that “an arguable case could be made out to a reasonable standard”.
In the majority of these more complex cases, the decision to grant even interim aid may still go to a specialist adviser. Unfortunately, this means clients may not necessarily receive decisions on aid any faster.
The reality is that, even in complex cases, lawyers will still need to do a significant amount of preparation to apply for legal aid without any guarantee of aid being granted.
Tips for lawyers practising in this area
· Ask the client to bring in as much information as will be relevant to their legal aid application in their initial interview.
· Inform clients of potential waiting periods while legal aid is being determined.
· Keep in touch with your grants officer. Call them and talk through what you anticipate the next step to be prior to filing a large amendment to the grant. This will help the approval process.
· Keep on top of your billing and amendment to grant applications.
· Send copies of work you have drafted or filed, even email correspondence, as proof of your work.
· Let any Court or Tribunal involved know if aid is pending. You may not get additional time or an adjournment, but they will appreciate being updated.
· Remember to advise your client of the alternatives to legal aid. Community Law Centres have lawyers who can give free legal advice, as do some Citizens Advice Bureau. Some lawyers may be happy for their fees to be paid in instalments or it may be possible to find a lawyer who will do the work on a pro-bono basis.
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