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MEDICO LEGAL
Understanding commitment
Kelly Scott looks at and evaluates the committal regime under the Alcoholism and Drug Addiction Act 1966 for people suffering from alcoholism
Section 9 of the Alcoholism and Drug Addiction Act 1966 (Act) provides a committal procedure for alcoholics. An alcoholic is defined as any person whose persistent and excessive indulgence in alcoholic liquor is causing or is likely to cause serious injury to his health or is a source of harm, suffering, or serious annoyance to others, or renders him incapable of properly managing himself or his affairs.
The committal procedure is initiated by an application from a relative, a member of the police, or other reputable person to the District Court. The judge may then issue a summons to the alleged alcoholic or a warrant for his or her arrest. A warrant is issued where it is necessary to compel the proposed detainee’s attendance in court or where the proposed detainee refuses to undergo medical examination.
Section 9(6) of the Act states that a judge shall not make an order unless two medical practitioners either give evidence to the effect, or give certificates in the prescribed form to the effect, that they believe the alleged alcoholic is an alcoholic within the meaning of the Act, and that the making of an order for his or her detention and treatment as such is expedient in his or her own interest or in that of his or her relatives. Section 10 authorises detention for up to two years.

Section 9 order is discretionary
Case law confirms that an individual’s liberty must not be deprived unless a high threshold has been established. In JJH v PCH (Family Court, New Plymouth FAM-2008-043-82, 15 July 2008), Judge Boshier compared detention under the Act to detention under the Mental Health (Compulsory Assessment and Treatment) Act1992 (MHCAT). He stated that once it is established that a person is an alcoholic, it must be shown that the person poses a serious danger to him or herself or others and is demonstrably unable to care for him or herself. Mere inconvenience is an insufficient trigger. Regard must be had to section 22 of the New Zealand Bill of Rights Act 1990 (BORA) and the right to be free from arbitrary detention. The Court must not impose an approach of paternalism over individualism unless it is clear that such dramatic intervention is warranted.

Competing factors
As Judge Anderson emphasised in Re Sorensen (High Court, Auckland AP176/89, 16 October 1989), there are two competing considerations which need to be balanced. The first is an individual’s right to autonomy and liberty. The second is the need to ensure the safety of individuals who are in clear need of medical treatment, yet are unable to take such steps in their own interests and in the interest of the community.
It is interesting to note that the ‘compulsory’ aspect is in relation to the detention itself and not the treatment. Practically, however, the Act is treated as conferring a power to compulsorily treat those detained as well. The High Court has held that this is not an unreasonable invasion of the right to refuse treatment contained in section 11 of BORA (S v Tahuna-Reese [2000] NZAR 481).
It is possible for an alcoholic to initiate the committal process themselves. The Act also has a similar committal process for drug addicts as defined by the Act.

Criticism of the Act
My main criticism of the Act is the absence of any review procedures for detainees, particularly during the first six months of detention. The Act allows for a detainee to request a discharge after six months of detention. There is nothing in the Act, however, that allows detainees to challenge their detention at an earlier stage.
The only avenues for a review of an individual’s detention during the first six months are by way of appeal or by an application for a writ of habeas corpus under the Habeas Corpus Act 2001. Section 23 of the Act provides that the appeal provisions of the Summary Proceedings Act 1957 apply to orders made under section 9. An appeal must be filed within three weeks of the order being made. The Act does not specify the grounds on which an appeal can be made.
[bookmark: _GoBack]A proposed detainee should be able to challenge his or her detention at any stage. An alcoholic or drug addict detained under this Act is in a similar position to an individual detained under the MHCAT, yet is not afforded the same rights and safeguards. The Law Commission made this same criticism in a recent report entitled Compulsory Treatment for Substance Dependence: A Review of the Alcoholism and Drug Addiction Act 1996(NZLC R118, September 2010).
The Law Commission’s criticisms, however, are not limited to the absence of review rights. It criticises the regime as a whole as being outdated and draconian. In its place, it recommends a new Act which would be more user-friendly and would provide greater safeguards for people forced to undergo compulsory treatment. The recommendations include a detention period of only 28 days, with the Court being able to extend this to no more than three months in exceptional circumstances; a new definition of severe substance dependence; more approved treatment facilities; a more comprehensive assessment phase; a more accessible right of review at any stage of detention; as well as an established complaint process.
It is interesting that this Act remains in its current form given that elsewhere our approaches and recognition of alcohol dependency are in the process of changing. The proposed establishment of specialised Drug Courts is one example of a recent change that is underway. Such courts would be modelled on the many Drug Courts currently operating throughout the United States. These are problem-solving courts which focus less on punishing offenders for their crimes and more on rehabilitation and treatment to prevent recidivism. The majority of crime in New Zealand is fuelled, of course, by drug and alcohol use.
This is an Act that needs to be hauled into the twenty-first century. It needs updating so that it reflects our current understanding of alcohol dependency, and respects and upholds people’s rights and dignity.
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