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The right not to be arbitrarily detained – put into practice
Jeremy Sutton and Anna Ting look at the protection of liberty of the person under section 22 of the New Zealand Bill of Rights Act 1990
There are stories from the District Court and prisoners on a regular basis regarding allegations of unlawful detentions, but these cases rarely progress through the courts. This is perhaps not surprising considering these are offences of strict liability. Once the breach is established, often it is simply a matter of the defendant and the plaintiff agreeing the quantum of liability. In some cases, the police do not accept they have been at fault and argue they acted in good faith, and that the person who has been detained contributed to the detention in some way.
Kylie Maree Wilson v The Attorney General (15 July 2009, District Court, Auckland CIV 2008-090-000958, Judge Cadenhead) is a recent decision which demonstrates that the District Courts are enforcing the protection of these rights and giving real remedies to any breaches of the right not to be arbitrarily arrested or detained.
Kylie Maree Wilson v The Attorney General
The plaintiff was stopped in her vehicle at a standard police checkpoint in Henderson, checking registrations and warrants. She initially gave a false address, however, she corrected this later.
The plaintiff’s personal details, criminal record, and photograph had wrongly been attached to the personal record number of Kylie Marie Wilson. The plaintiff's name was Kylie Maree Wilson. The plaintiff had a different date of birth and address.
The plaintiff immediately became aware that there was some kind of mix-up with her details on the police files. She did not have her driver’s licence with her but produced a passport. Her photograph and some of her convictions had been mixed up with Kylie Marie Wilson’s file, and the plaintiff made various attempts to try and point out the discrepancies to the arresting police officers.
The mix-up in identities resulted in the plaintiff’s arrest under warrants that were for Kylie Marie Wilson and not the plaintiff. She was arrested under two outstanding warrants for wilful damage and failure to answer District Court bail.
The arresting officers made investigations into the plaintiff’s passport and confirmed it was a valid passport. The plaintiff also provided her signature for identification.
After all the information at hand was considered, the sergeant in charge at the Henderson watch-house decided to detain the plaintiff overnight under the outstanding warrants of Kylie Marie Wilson.
The next day, the plaintiff appeared at the Waitakere District Court and the mistake was eventually discovered. The plaintiff was released immediately from court.
The plaintiff pleaded two causes of action: the first, the tort of false imprisonment; and the second, a breach of section 22 of the New Zealand Bill of Rights Act 1990 (Bill of Rights).
False imprisonment
The Court considered issues of immunity in relation to false imprisonment. Section 6(5) of the Crown Proceedings Act 1950 sets out that immunity. This section is often pleaded in proceedings by the Crown as an affirmative defence.
Section 6(5) states:
“No proceedings shall lie against the Crown by virtue of this section in respect of anything done or omitted to be done by any person while discharging or purporting to discharge any responsibilities of a judicial nature vested in him, or any responsibilities which he has in connection with the execution of judicial process.”
In other words, the Crown has immunity from liability in tort for actions of police when they are purporting to be executing their duty. Judge Cadenhead stated that it must be appreciated that questions involving section 6(5) require a detailed and considered analysis of the factual background (at [55]).
Arbitrary detention – section 22 of the Bill of Rights
The Judge recognised that the immunity under section 6(5) did not apply to actions in public law.
Case law has established, for an arrest or detention to be arbitrary, it must depart from the substantive and procedural standards involved (Neilsen v Attorney-General [2001] 3 NZLR 433). In this case, the issue was whether an officer is entitled to arrest on good cause to suspect that the warrant applied to the plaintiff. This test is an objective test.

The Crown’s case
The Crown argued that the officers were acting in reliance on the police data system. That system was not perfect; however, it is a necessary tool for police to be able to carry out their duties effectively. The Crown submitted that, in light of all of the circumstances and the evidence that the officers faced at the time, the officers were right to exercise their discretion to arrest and continue to detain overnight.

Reasoning of the Judge
Credibility of witnesses, both the police officers and the plaintiff, was not a major factor. The Judge held there was sufficient evidence for the officers to initially arrest the plaintiff. However, the Judge was of the view that at most it was a marginal case of arrest having regard to the passport, the protestations of the plaintiff, the erroneous birthdates, and the spelling of the plaintiff’s middle name. The charges the plaintiff was held upon were at the minor end of the scale, and as a matter of discretion, the Judge came to the view that a case like this could have easily been tidied up while granting the plaintiff police bail.
The Judge held there was considerable time to check the position of the plaintiff and whether the warrants applied to her. Overall, greater efforts could have been taken by the police to clarify the situation, especially given that the charges the plaintiff faced under the warrants were not at the top of the range.
Further, the Judge held it was for the defendant to show when the defendant first became aware that it had made a mistake. No evidence was received from the Crown on this point. Once the police became aware that the plaintiff was not the person to whom the warrant applied, she should have been released. 
In the Judge’s view, there was a gap in the defendant’s case concerning the immunity on the issue of false imprisonment and likewise concerning the temporal issue of her arrest breaching a Bill of Rights procedure. Accordingly, the Judge found that the plaintiff was illegally arrested for part of the period she was held in custody and for that period the defendant was in breach of the Bill of Rights.

Conclusion 
The case will give those with detention claims greater hope, even when their conduct contributed to the initial arrest. The Judge awarded the plaintiff $8000.00 plus costs. This modest award is not out of line with other cases of like nature in recent times. The Judge took into account the fact that she initially gave a false address.
The police have wide powers to arrest and detain. The powers must be exercised carefully, especially when a person’s liberty is at stake. The Judge emphasised that the charges the plaintiff was held upon were “minimal charges”. Again, the Court’s message is that the police have the onus to justify their actions and ensure they have “got it right” when the case involves minor charges, and when serious breaches of rights are at stake.
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