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FAMILY LAW
When family and criminal law collide
Barrister Jeremy Sutton looks at how family lawyers can work more effectively with family law clients who are also facing criminal law charges
It is becoming increasingly common for clients to be charged in the criminal context and then subsequently face Family Court proceedings. This article looks at how family lawyers can work more effectively with clients who have issues in both jurisdictions. In particular, it briefly discusses how criminal charges that involve violent behaviour may be relevant in proceedings for parenting orders. It then offers some pragmatic advice for practitioners working in this field. 
Allegations of violence and parenting orders
A family client’s criminal charges will be most relevant in proceedings relating to parenting orders. It is not uncommon for a client to be a party to such Family Court proceedings and at the same time face either charges of assault or some form of protection order or application. Where such a client seeks day-to-day care or contact with a child, any allegations of violence will be a factor in the Court’s final determination. Section 60 of the Care of Children Act 2004 is relevant when allegations of violence have been made in proceedings relating to parenting orders. In particular, section 60 is relevant in the following proceedings where it has been alleged that one party to the proceedings has used violence against the other party to the proceedings or to the child: 
· an application for an order about the person(s) who has/have the role of providing day-to-day care for a child; 
· an application for an order about contact with a child; 
· an application to vary or discharge any condition of an order for day-to-day care or contact.
Section 60 requires the Court to determine, on the balance of probabilities, whether the allegations of violence are proved. The Court may only make an order if it is satisfied that the child will be safe while the violent party has day-to-day care or contact (section 60(4)). Section 61 provides a list of factors for the Court to consider when assessing a child’s safety. The Court’s determination about the alleged violence will be made on the evidence presented to it (section 60(1)(b)). Violence is defined in section 58 as physical or sexual abuse. It does not include psychological abuse. That is not to say, however, that allegations of psychological abuse have no relevance. The narrow definition of violence in section 58 does not apply when the Court is assessing the welfare and best interests of the child. The Court can and does impose terms and conditions to protect a child from psychological abuse when making or varying a parenting order. Where one party has already been convicted of criminal assault, it will almost always constitute physical abuse for the purposes of section 60. Where a protection order has been obtained under the Domestic Violence Act 1995, the Court is entitled to assume that the allegations upon which the order is based are true. It is important to note that where allegations of violence are proved and a protection order has not been made, the Court cannot make a protection order unless a separate application under the Domestic Violence Act has also been filed. 
Working effectively in both the family and criminal jurisdiction
One or two lawyers?
· It can be a lot simpler, but not always possible, for the same lawyer to assist the one client in both their criminal and family matters.
· Where two lawyers are involved, communication is vital. Find out who the other lawyer is as soon as possible and make contact with him or her. It is important that both lawyers work together and not against each other.
· It is important to note that a legally aided client who has been charged with a category 1 or 2 offence can no longer choose his or her lawyer. Such persons are now assigned a lawyer by the Legal Services Agency.

Being informed
· It is important that you as a family lawyer stay aware of your client’s progress through the Criminal Court.
· Attempt to also keep the Family Court informed of your client’s progress in the Criminal Court. This will save time and give you favour with the presiding judge.
· Get your client’s authority to obtain a list of their criminal convictions from the Ministry of Justice. This will ensure there are no surprises for you or your client at the hearing. Check to see whether there are any convictions against the other party in your client’s criminal record.
· The Lawyer for Child can and should obtain the above information regarding your client’s criminal convictions, but does not often do so until the last minute.
· Request any POL 400 from the New Zealand Police. A POL 400 is a Police form completed by staff who attend either incidents or offences involving family violence. The purpose of a POL 400 is to record the incident, those present, what occurred, the date, time, and place, and who attended. Such information can be immensely helpful in Family Court proceedings.

Juggling the two jurisdictions
· It is important to remember that the Criminal Court and Family Court are not self-contained entities. Proceedings in one arena can and do impact proceedings in the other.
· The outcome of your client’s criminal case will affect the outcome in the Family Court and vice versa. With the leave of the Court, evidence from one Court can be used in the other. Make sure your client’s evidence is consistent across both jurisdictions.
· In most cases, it is advisable to leave the Family Court matter until after the criminal matter has been disposed of. There is always a risk that if you run a Family Court hearing, you may detrimentally affect your client’s criminal case.
· If your client faces serious criminal allegations, for example, rape or wounding with intent to cause grievous bodily harm, you should consider adjourning any section 60 hearing. Most, but not all, Courts will allow this.
· Do not assume, however, that serious criminal allegations will always negatively impact your client in the Family Court. While an offence may contain allegations of violence, it may not necessarily compromise the safety of the child or children concerned. This is the Court’s primary focus in a section 60 hearing.
· Admissions in the Family Court can have serious consequences for your client in the Criminal Court. Criminal lawyers will often want to see your client’s affidavit from their family proceedings for this reason.
· It is worth noting that any criminal charges your family client may face will often be family violence related. They will, therefore, be dealt with by the Family Violence Court, if such a Court has been established in the area in which you practice.
